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THE REGULATION OF PRIVATE WATER COMPANIES 

IN NEW YORK CITY. 

BY DELOS F. WILCOX, PH.D., DEPUTY COMMISSIONER OP WATER 
SUPPLY, GAS, AND ELECTRICITY, CITY OF NEW YORK. 

[An address before the New England Wafer Works Anaociation, at Hartford^ Conn,, 

September 12, 1917,\ 

New York City claims the distinction of having the largest 
municipal water plant in the world. It has already invested 
$360 000 000 in water works, and is still going on with the develop- 
ment of its supply. It now furnishes water at the rate of about 
550 000 000 gallons per day to a population of over 5 000 000 
people and has a total dependable supply of between 700 000 000 
and 800 000 000 gallons per day. Although it is an " unmetered 
town," and although the commissioner of water supply has thus 
far been unable to secure the legal authority to require the instal- 
lation of meters in residential premises, nevertheless there were, 
on June 30, 1917, 104 357 meters in service. I suppose that 
New York City's municipal water works constitute the largest 
experiment in municipal ownership and operation existing any- 
where in the world. 

The magnitude of the problems growing out of the construction 
and operation of this water plant has had the effect of distracting 
attention from the operations of the private water companies 
still serving portions of the metropolis, and of obscuring their 
relations to the city government. The fact is that five important 
water companies that enjoy public franchises are still operating 
within the limits of Greater New York. Indeed, about one fourth 
of the city's area, and 400 000 of its population, are at the pres- 
ent time dependent directly upon the private companies for both 
domestic service and public fire protection. Besides the five 
larger companies which are operating in their respective terri- 
tories without any appreciable competition from the municipal 
water plant, another company of considerable magnitude, operat- 
ing under easements obtained before the streets were opened to 
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the public, is serving a considerable population in direct competi- 
tion with the city plant, and still another company, operating 
under a public franchise, offers a small but annoying problem of 
V^competition to one of the larger companies. An area of 85 square 
^miles and a population of 400 000 would, in most localities, con- 
jSstitute a large city, and the water problem of such a city would 
\ be very much more complicated than that of most cities if, instead 
1 of being served by a single plant, it was served by seven different 
\plants owned and operated independently of each other. 
^ In the city of New York the Department of Water Supply, 
Gas, and Electricity combines, under the jurisdiction of a single 
commissioner, the operation of the municipal water works; the 
supervision of the private water companies; the provision of 
street and public building Ughting through contracts with private 
corporations; the control of the subsurface structures of gas, 
electrical, telephone, and steam heating companies; electrical 
inspection, and certain minor functions of municipal government. 
For the purposes of this paper we may neglect all of these miscel- 
laneous functions which do not have a direct relation to the water 
service. It is necessary, however, to describe in brief outline 
what the conmiissioner's powers are in relation to the municipal 
water works in order to give the proper perspective to the prob- 
lems arising out of his exercise of supervisory control over the 
private water companies. 

The major portions of the municipal water-works plant, other 
than the distribution system, have been constructed from time to 
time by separate agencies such as the Croton Aqueduct Board and 
the Board of Water Supply, but the conamissioner^s jurisdiction 
over all water-works structures when they come into use as a 
part of the municipal plant is complete. It is also his duty to 
look out for the city^s needs and select new sources of water sup- 
ply, which, with the approval of the Board of Estimate and Ap- 
portionment and the Board of Aldermen, may be taken by con- 
demnation proceedings anywhere within the state of New York, 
provided they are not already in use, or reasonably necessary for 
the future use of some other municipaUty. The commissioner also 
has jurisdiction over the construction and extension of the distribu- 
tion system and pumping stations and other local facilities in 
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connection with the operation and development of the water plant. 
The money for all construction work is obtained through the is- 
suance of municipal bonds, and the comissioner is powerless to 
use the revenues derived from the sale of water for extensions to 
the distribution system. Thus his discretion in construction 
matters is strictly limited by the financial control exercised by 
the Board of Estimate and Apportionment, whose approval is 
necessary for the issuance of bonds for water purposes. 

In respect to the relations of the water department to the con- 
sumers, the coijamissioner's powers are described and limited by 
the provisions of the Greater New York charter and the code of 
ordinances. In the establishment of rates and charges, his action 
is subject to approval by the Board of Aldermen, but the water 
rents, based upon the rates and charges so fixed, are, by charter, 
made a lien upon the premises where the water is supplied, and 
the times for the payment of water rents and the penalties im- 
posed for failure to pay promptly are also fixed by the charter. 
The commissioner is authorized, in his discretion, to cause water 
meters to be installed in all places where water is furnished for 
business consumption, but he has no power to require their in- 
stallation in residential premises unless authorized to do so by 
the Board of Aldermen. Individual property owners, however, 
may at will demand the installation of meters on their services, 
whether the water is used for domestic or for business purposes. 
The commissioner has a wide latitude in the establishment of 
rules and regulations for the control and operation of the muni- 
cipal water works, but, of course, such rules and regulations must 
fall within the limitations laid down by the charter and the ordi- 
nances. In practice. New York City requires the consumer to 
install and maintain the service pipe, and also the meter wherever 
the use of the latter is authorized. Theoretically, the commis- 
sioner can establish rules by which the purchase, installation, and 
maintenance of meters and service pipes would be assumed as a 
department function, but under existing restrictions of law and 
ordinance the expense in both cases would^ have to be charged 
against the property owners. Moreover, the commissioner's 
financial restrictions are such that it may at times be impracticable 
for him to make a radical change in the procedure of the water 
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department in mattery of this sort without having secured in ad- 
vance from the financial authorities of the city the appropriations 
necessary to carry them out. The revenues from the sale of water 
are not available for use by the conmiissioner in the operation of 
the department except to the extent that specific provision has 
been made therefor in the appropriations. 

I refer to these matters for the purpose of showing the limita- 
tions imposed by legal and financial conditions upon the com- 
missioner's discretion in regard to the operation of the municipal 
water plant, as contrasted with the absence of such limitations 
upon his control over the operations of the private water companies 
now tp be described. 

Private water companies in the state of New York are organized 
under the transportation corporations law, and, in the absence of 
special charter provisions governing the granting of , franchises, 
they have usually secured perpetual rights by the simple process 
of applying in advance to the local authorities for permission to 
organize for the purpose of supplying the conmiunity with pure 
and wholesome water. Neither private water companies nor mu- 
nicipal water plants have thus far been brought under the juris- 
diction of the pubhc service commissions of the state, and thus 
no general machinery has been provided for the control of their 
rates and service. They are subject to the State Health Depart- 
ment in matters relating to pollution and to the State Conserva- 
tion Commission with respect to the acquisition and development 
of additional supplies. 

Within the limits of Greater New York the absence of effective 
state control over the rates and practices of these companies is 
made up for, in part, by a provision of the charter giving to the 
conmiissioner having charge of the municipal water works, power 
over the operations of the private companies, of which the munici- 
pal plant is a potential or, it may be, an actual competitor. Sec- 
tion 472 of the charter authorizes the commissioner " to examine 
into the sources of water supply of any private companies supply- 
ing the city of New York or any portion thereof or its inhabitants 
with water to see that the same is wholesome and that the supply 
is adequate, and to establish such rules and regulations in respect 
thereof as are reasonable and necessarj'- for the convenience of the 
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public and the citizens." It also provides that the commissioner 
" may exercise superintendence, regulation, and control in respect 
of the supply of water by such water companies, including rates, 
fares, and charges to be made therefor, except that such rates, 
fares, and charges shall not, without the consent of the grantee, 
be reduced by the said commissioner beyond what is just and 
reasonable." It is further provided that " in case of a controversy, 
the question of what is just and reasonable shall be finally deter- 
mined as a judicial question on its merits by a court of competent 
jurisdiction." 

This is the public service law applied to private water companies 
in the. city of New York. The use of the word " fares " with 
relation to the charges of a water company suggests that this 
provision of the law was '* lifted " from some other statute, which 
had relation to street railway companies. Perhaps the astute 
legislators figured that inasmuch as a water company has to be 
incorporated under the transportation corporations law, it could 
with entire propriety charge " fares " for its water. The use of 
the word *' grantee " in the provision relating to the company's 
acceptance of a regulation of rates promulgated by the commis- 
sioner also bears the earmarks of extraneous origin. This word 
seems to connote a condition applicable where rates are being 
fixed in connection with the granting of a franchise, although the 
commissioner has no franchise-granting powers whatever. 

In addition to the verbal peculiarities just noted, this regulatory 
law presents a number of rather unique features. In the first 
place, it is very broad and general in its language, keeping as far 
as possible away from the minute and involved details incorporated 
in the public service commissions law of New York, and in similar 
laws of other states. This has the result of leaving both the 
commissioner and the companies in the dark as to the precise 
extent of his jurisdiction over them, and in the absence, during a 
period of nearly twenty years, of any serious htigation afiPecting 
the commissioner's powers, they have remained in a happy con- 
dition of uncertainty. We sometimes read that operations on 
the European battlefront are temporarily suspended on account 
of fog. I should not care to be called upon to guess whether the 
continued fog enveloping the commissioner's authority over the 
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private water companies was responsible for the absence of more 
active operations on this particular war-front during the sixteen , 
years prior to 1914, or whether the spirit of cooperation between 
the water department and the private companies during this 
period was so cordial that the presence of the fog was in no way 
embarrassing to them. Only recently, litigation has been started 
to test th^ commissioner's right to compel the private companies 
to install water main extensions. In this case the company 
^' took first blood/' as the judge in the lower court held that the 
broad, general language of the statute does not give the commis- 
sioner authority to require a private company to extend its mains. 
The case is being appealed, and it is hoped that through the smooth- 
moving processes of adjudication the commissioner's powers with 
respect to extensions will ultimately be defined and established 
upon a solid foundation. 

[The decision of the lower court has just been reversed (Decem- 
ber 8, 1917) by the Appellate Division, in an opinion fully sustain- 
ing the commissioner's authority to require a private water com- 
pany to extend its distributing mains.] 

The second point of interest in our regulatory law is the absence 
of any limitation upon the conunissioner's powers with respect 
to the fixing of absolute as distinguished from maximum rates. 
Under the public service conmiissions law of New York, the rates 
fixed by public authority are maximum rates, while in Wisconsin, 
California, and some other jurisdictions the conmiissions have 
been given specific authority to fix absolute rates. It is of con- 
siderable importance to the commissioner that his control over 
the charges of the private water companies should be such as to 
enable him to fix absolute rates, especially in view of the existence 
of competitive conditions with respect to the water service in 
certain areas. It is clear that under conditions of actual or po- 
tential competition the power to fix absolute rates is an essential 
factor in effective regulation. The conmiissioner's authority in 
respect to this matter has never been tested in court. 

The third point of interest in our regulatory law is the pro- 
vision that the conmiissioner shall not rediLce the rates of the 
private companies beyond what is just and reasonable without 
their consent. Apparently, the authors of the law did not antici- 
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pate that the commissioner would encounter any serious objec- 
tions from the companies if he attempted to raise their rates, and 
it was not considered necessary in the days when this law was 
drafted to provide the aggrieved consumers with any specific 
means of relief in such a contingency. Another issue has arisen 
in this connection because of the fact that the city as a municipal 
corporation, within the areas which the companies serve, takes 
water from thein for street uses, for the supply of public build- 
ings, and for fire protection. It has been the policy of the city 
up to the past few years to enter into contracts with the several 
companies for hydrant service. All such contracts, under another 
provision of the charter, before being executed by the commis- 
sioner, must be approved in all their details by the Board of Esti- 
mate and Apportionment and also by the mayor and the comp- 
troller separately. Upon the expiration, a number of years ago, 
of the hydrant rental contracts between the city and the Queens 
County Water Company, it was found impossible to negotiate 
terms for hydrant service under a new contract acceptable to 
both parties, and, therefore, as the hydrant service was absolutely 
necessary, the company continued to render it and the city con- 
tinued to pay for it without any contract. Ultimately, when the 
question of the revision of this company^s rates to domestic con- 
sumers came before the commissioner, he found that the city was 
paying much less than the fair cost of the fire protection service, 
while the rates to private consumers were too high. The ques- 
tion then arose as to his power to increase the hydrant rates pay- 
able by the citj'-, without the consent of the Board of Estimate 
and Apportionment or any other city authority. The commis- 
sioner was advised by the corporation counsel that his power to 
regulate the rates of a private water company extended not only 
to rates for domestic and business service, but also to rates for 
hydrant service and public fire protection. Acting upon this 
advice, the commissioner assumed the full responsibility of read- 
justing the rates, in the particular case to which I refer, in such 
a way that the financial obligations of the city, so long as it con- 
tinued to accept the service from the company, would be largely 
increased, while the rates to domestic consumers were reduced. 
The company promptly accepted the rate order, but it was some 
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time before the Board of Estimate and Apportiomnent and the 
comptroller, constituting the financial authorities of the city, 
concluded to accept the new rates. The curious thing about the 
legal situation in this case was that the city as a consumer had 
no practical method of appealing from the decision of the Com- 
mi^oner of Water Supply, Gas, and Electricity acting in his 
capacity as an impartial regulator of water rates. 

Still another point of interest in our regulatory law is the pro- 
vision as to what shall happen in case of a controversy between a 
company and the commissioner over a proposed reduction of rates. 
The statute provides that in such a case the question as to what 
are just and reasonable rates shall be finally determined as a judi- 
cial question on its merits by a court of competent jurisdiction. 
While the procedure to be followed under this provision of the 
law has never been worked out in practice because of the fact 
that no litigation between the city and a private company has yet 
been undertaken in respect to the regulation of a company's 
rates, it appears from the language used that when the comimis- 
sioner has rendered his decision, if the company affected refuses 
to accept it, the commissioner's order will be ineffective, and just 
and reasonable rates will not be fixed at all by public authority 
unless, by injunction proceedings or otherwise, either the city, 
or the company, or the consumers, remove the whole question to 
the courts, where the issue will be treated as an original one, no 
matter what kind of a record has been made before the conmiis- 
sioner. Moreover, it appears that the decision of the court, 
technically at least, will not be to sustain the commissioner's 
order, or, in case the order is found to be unjust and unreasonable, 
to reverse it and refer the question back to the conmiissioner for 
further consideration, but, on the contrary, the court will have 
to assume the responsibility of fixing the rates on the basis of 
evidence produced before it. This is another point of great im- 
portance that, in the absence of litigation to determine it, rests 
upon the insecure foundation of interpretation of law by laymen, 
whose judgment is often warped by the assumption that statutes, 
when apparently clear, mean what they say. 

The exercise of the commissioner's power^ of control over the 
private water companies is affected, equitably if not legally, by 
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the fact that it is the general poUcy of the city of New York to 
extend the municipal water service throughout its boundaries 
and to attain, so far and so soon as practicable, a monopoly of 
the pubUc water service. 

In view of the enormous investments which the city has made 
in its water works and of the general tendency toward the munici- 
palization of public water service, it is somewhat surprising that 
the private water companies operating within the city limits have 
not been entirely eliminated long ago. These companies got 
their start, not in franchises granted by the present city or by the 
former city of Brooklyn, but in franchises granted by numerous 
towns and villages which were subsequently brought into the 
Greater City. No water franchise has been granted within the 
present limits of Greater New York during the past twenty years. 
The city has already acquired a number of private water companies, 
notably those which formerly operated on Staten Island, until 
now the operations of the private companies are practically con- 
fined to three of the five wards of the borough of Queens and two 
of the thirty-two wards of the borough of Brooklyn. The city^s 
progress towards the extinguishment of these companies has no 
doubt been retarded in the past by the continued shortage of 
water available for the supply of Brooklyn and Queens, these 
boroughs constituting the portions of the Greater City which 
occupy the western end of Long Island. Indeed, this shortage 
was so great that for many years the city purchased large quanti- 
ties of water from the company operating in the second ward of 
Queens for delivery into the municipal mains for distribution to 
the city's consumers in the first ward of that borough. All the 
private companies on Long Island derive their supplies from 
wells, and it is a physical characteristic of Long Island that a 
water supply can be secured from the ground in almost any loca- 
tion by means of an adequate well development. Local supplies 
for the service of restricted areas can be economically developed 
in comparatively small units on Long Island, and a private water 
'Company in a suitable location may be able to supply the section 
of the city in which it operates at a lower cost per unit than the 
cost to the city of developing a supply adequate for a much larger 
service. Pending the completion of the city's great project for 
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bringing an abundant supply from the Catskills, it was not al- 
together uneconomical, from the water supply point of view, to 
permit the several private companies on Long Island to continue 
in operation in those districts where the city had no mains. More- 
over, it must be admitted in fairness to the existing companies 
that, as a general thing, their consumers seem to be well satisfied 
with the quality of the water supplied, particularly for drinking 
purposes, and it is not strange that people who have been accus- 
tomed to the relatively hard and cold waters supplied from the 
wells of Long Island should be somewhat hesitant about taking 
in exchange the soft surface waters from the Croton and Catskill 
watersheds which constitute the city's principal sources of supply. 

Nevertheless, the continuous encroachment of population upon 
the watersheds of the companies results in a gradual lessening of 
the amount of water available from these sources, while at the 
same time the increased demand for it tends to cause an over- 
draft upon the wells, with a resultant increase in chlorine and 
hardness which makes the water less desirable, particularly for 
industrial and laundry purposes. Also, the possibility of pollu- 
tion as the growing city flows out to encompass these water-bear- 
ing lands tends to weaken the consumer's predilection for his local 
supply as compared with the supply from the mountains which 
the city now offers. All of these factors tend to compUcate the 
relations existing between the commissioner as a regulatory author- 
ity and the private companies. 

The city is now in a position where it has surplus water to sell, 
and would be glad to extend its service without further delay to 
the areas now served by the private companies. It would be glad 
to purchase their distribution systems and incorporate them as 
a permanent part of the municipal water plant, but unfortunately 
a large portion of the properties of these companies consists of 
lands, wells, pumping machinery, and buildings which, if acquired 
by the city, would be of no appreciable use to it for water purposes. 
The city has no desire 'to destroy the companies' legitimate in- 
vestments, and for that reason prefers not to enter the territories 
served by them and parallel their mains for the purpose of com- 
peting with them. But the city takes the position that its enor- 
mous expenditures for the purpose of introducing an abundant 
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supply of water into the metropolitan area have actually and 
properly had the effect of depreciating the value of the companies' 
plants taken as a whole, by rendering portions of them obsolete 
or nearly so. At the same time, the city is unwilling to permit 
the companies to continue to operate their private plants without 
regard to the demand for uniformity of rates and conditions of 
service throughout the city area. Some of the companies charge 
rates considerably higher than the city rates, and most of them 
tend to be much more conservative than the city would be in the 
layout of their distribution systems and in the quality of the fire 
protection rendered to the districts in which they operate. The 
city does not wish to disregard what it considers to be their legiti- 
mate rights, but at the same time it is unwilling to limit for their 
benefit its policy as to water rates and as to the development of 
the water service throughout the metropolitan area. In the case 
of some of the companies, their land holdings are an important 
element of their property, and it is with reference to this factor 
particularly that the city is unwilling to compensate them on the 
basis of an assumed monopoly value for sources of water supply 
which the city does not need. 

In view of the conditions which I have outlined,* the efforts of 
the water department during the last three or four years have 
been gradually quickened with respect to the supervision and 
regulation of these companies. The principal lines along which 
regulation is now being undertaken are the following: 

1. The department's first duty in relation to the private water 
companies is to supplement the functions of the state health de- 
partment and the local board of health with respect to the quality 
of the water supplied for domestic uses. The department main- 
tains a laboratory at which its own water supply is subjected to' 
continual examination as to its chemical and bacteriological con- 
tents. In like manner, samples are taken monthly from the dif- 
ferent pumping stations of the several private companies and 
subjected to careful scrutiny. Whenever such examinations 
show indications of possible pollution, the companies are notified 
and special investigations are made to find out what the trouble 
is. These laboratory tests are also used for the purpose of de- 
termining the quality of the water with relation to such matters 
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as its iron content, its hardness, or the presence bf obnoxious 
gases tending to impair its potability. In this way the depart- 
ment performs for the private water companies and for their 
consumers a fundamental service by the insistence upon high 
standards in relation to the purity and potability of the water 
supply drawn from private sources, the same as it does as to the 
sources which the municipality itself has developed. 

2. For the purpose of securing better fire protection and more 
adequate domestic service in the private water territories, and 
especially for the purpose of seeing that their distribution systems 
are properly laid out and ready to be incorporated into the city's 
system at some future time, the department has assumed to pass 
upon the location and character of additions to these distribution 
systems. Under their franchises the companies undoubtedly 
have the right to open the streets in the territories served by them 
for the purpose of instalUng water mains and appurtenances, but 
under the provisions of the charter, before they can exercise this 
right, they must apply to the Department of Water Supply, Gas, 
and Electricity for permits to do so. The department now pre- 
pares project sheets for the various extensions which the companies 
desire to install or which are demanded by the private consumers 
or by the fire department. These projects show the size and lo- 
cation of the mains to be installed and the location of the hydrants. 
After going through the hands of the engineers of the department, 
these projects are presented to the commissioner for his approval. 
If a project is approved, one of two courses is followed. In case 
the company has applied for a permit to install the main, the 
permit is issued. In case, however, the project has been pre- 
pared by the department on its own motion, or upon the petition 
of property owners or of the fire department, the commissioner 
issues an executive order to the water company directing it to 
install the main and hydrants as set forth on the project sheet. 

Formerly, the matter of extensions was taken care of as a part 
of the hydrant rental contracts in the case of several of the com- 
panies, but during the past few years, in the absence of these 
contracts, the companies have been getting into the habit of com- 
plying with the commissioner's directions with respect to exten- 
sions. Recently, however, the commissioner had to go to court 
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to seek to enforce one of his extension orders. The judge expressed 
the opinion, already referred to, that the commissioner has no 
power to require a private coinpany to extend its mains. If this 
decision stands, it will nullify in a very important particular the 
regulatory work of the department, and in case the companies 
take advantage of their legal rights, this decision may make it 
necessary for the city to give up the policy of attempting to regu- 
late the construction of their distribution systems and, as an al- 
ternative, adopt the policy of extending the city's mains into their 
territories without regard to them. It seems obvious to every 
careful student of public utilities that competition and regulation 
by executive order are for the most part mutually exclusive reme- 
dies, and where the city is in a position, as the city of New York is, 
except with respect to a single company, to attain its purposes 
by direct action without submitting to prolonged litigation for the 
establishment of its regulatory powers, it would seem that the 
private companies should in their own interest adopt a concilia- 
tory and reasonably compliant attitude. 

3. As already stated, the private companies in New York City 
secure their supply from wells. Long Island offers very meager 
faciUties for storage reservoirs, and so the companies have to de- 
pend for the most part upon continuous pumping direct into their 

* 

distribution systems, with the assistance of standpipes in some 
cases to equaUze the pressure an^ furnish a small reserve for the 
draft at the peak of consumption and in case of a big fire, a break- 
down, or other emergency. Under these conditions it is pretty 
difficult and expensive for them to supply what is really a safe 
and adequate reserve for fire protection. The water department, 
therefore, is putting into effect the policy of establishing emergency 
connections between the city distribution system and the private 
companies' systems in order to enable the city to assume in part 
the conflagration and emergency hazard in the private water 
company territories, and thereby to insure a much better service 
to the people in these areas than would otherwise be available to 
them, or a service which, if made avfiilable through additional 
investments by the companies, would entail upon the city much 
larger payments for public fire protection than are now being 
made. The department is thus gi:adually in effect consolidating 
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for purposes of adequate service and economy of operation the 
various sources of supply, both municipal and private, which are 
now available for use in New York City. 

4. The department has to operate a miniature public service 
commission plant for the purpose of investigating and adjusting 
complaints submitted to it by the private water companies' con- 
sumers. These relate to the quaUty of water, extensions of mains, 
character of service, general practices controlled by the companies' 
rules and regulations, and rates. The department's policy with 
reference to purity and sufficiency of supply and extensions of 
mains has already been described. In case of specific complaints 
as to adequacy of service* or as to a company's practices in relation 
to its consumers, the poUcy is to make such investigation as may 
be necessary to determine the justice of the complaint. This is 
done either by a personal inspection or by a reference of the com- 
plaint to the water company for a report, or by both of these 
methods. After the facts have been ascertained and a decision 
reached, the matter can usually be adjusted without the issuance 
of a formal order to the company. 

The commissioner has the right under the provisions of the 
regulatory law to establish, in respect to the companies' water 
supply, reasonable rules and regulations necessary for the con- 
venience of the public and the citizens. The commissioner has 
not as yet put into force a uniform set of rules and regulations for 
the control of the several companies in their operations; nor has 
he issued a complete set of rules and regulations for any one of the 
companies, although many matters of detail have been taken up 
in individual cases. The department finds that the preparation 
of a uniform set of rules and regulations for the guidance of all 
the companies is beset with many difiiculties because of the dif- 
ferences in their rates and their fundamental relations to the con- 
sumers, as well as because of the fact that it is deemed inexpedient 
to prescribe rules and regulations requiring a different and more 
liberal standard of service from the private companies than the 
standard adopted by the city itself. I refer to such things as 
the ownership and maintenance of meters by the utility, a matter 
over which the commissioner has no final control in the case of 
the municipal plant. In some cases the companies are more 
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liberal to their consumers than it is within the water department's 
power to be to the consumers on the city service. The depart- 
ment does not wish to establish uniform rules and regulations 
which would compel some companies to be less Uberal than they 
now are, and at the same time it is embarrassed in establishing 
rules and regulations which would compel all the companies to 
be more Uberal and progressive than the city itself is. 

5. I have left till the last the most intricate and difficult of all 
the problems of regulation which the department has undertaken. 
I refer to the fixing of rates. Every rate problem, even under the 
simplest conditions found yi common experience, is complex and 
difficult. But many special complexities and difficulties are 
encountered in the case of the private water companies in New York 
City. I cannot hope within the scope of this paper to do more 
than give a bare outline of these difficulties and of the ways in 
which the department is trjdng to meet them. Our work is still 
incomplete, and the degree of success attained still somewhat 
uncertain. 

(a) Basis of Valuation. Difficulty has been experienced in 
securing the accurate records of cost in relation to some of the 
companies that would have enabled the department to use the 
actual-cost method as the basic factor in its valuations. Some of 
the companies have thrown their books open to examination by 
the department's accountant, while others have refused to permit 
such an examination and have supplied the department with 
only a limited amount of information as to their cost records. 
Under these conditions it seemed necessary to use. the reproduc- 
tion-cost method as the basic factor, but this method, always 
considerably theoretical and unreal, has been, in the case of the 
private water companies of New York City, subject to certain 
special limitations peculiar to the time and place. 

The element of landy which in the case of the largest of the com- 
panies is an exceedingly important factor, was affected by the fact 
that the lands in use for water supply, lying for the most part 
within the limits of the Greater City, were inevitably decreasing 
in value as sources of water supply, while, at the same time, they 
were increasing in value for other purposes. In some cases the 
application of the reproduction-cost theory to land would have 



WILCOX. 565 

led to a most fantastic result, since the value that would have 
been attached to the land for general real estate purposes would 
have been out of all proportion to its possible value as a source of 
water supply; although a value could be assigned to it for water 
purposes representing many times its original cost to the company. 

With relation to the value of wells, buildingSj and pumping 
eguipmenty it was found that the reproduction-cost method could 
not be used except with a liberal allowance for obsolescence and 
inadequacy, arising out of the fact that either the location of the 
wells and the pumping stations, or their use in connection with 
the water supply of the district served, had become or was about 
to become obsolete. In some cases, an estimate of value of all 
the separate items found in the inventory, on the theory that they 
were all live, " going " property, would have brought a total 
result out of all proportion to the actual value of the property as 
a whole under the conditions under which it was being operated or 
was likely to be operated in future. 

The reproduction-cost method, if appUed strictly on the basis 
of unit prices prevailing at the present time, would have brought 
fantastic results because of the abnormal price conditions which 
apply to both labor and materials. Yet nothing is more certain 
than that a water plant reproduced new at the present time would 
have to be constructed at a cost measured by most extraordinary 
prices. But the tempest that is sweeping across the face of the 
world leaves us all in doubt as to how long abnormal prices will 
continue, and as to whether or not they will ever get back to the 
old levels. So far as my experience goes, most engineers expect 
the continuance of the present high prices for a time at least 
long enough to swallow up the three- or five-year period often 
used as a basis in fixing unit prices. 

In meeting these several difficulties, we made use of the repro- 
duction-cost method, but applied it with certain qualifications. 
For example, we assumed that the physical conditions on the 
basis of which the estimate was made were the original conditions, 
and not those now existing. In particular, the item of pavements, 
in so far as they represented construction installed after the in- 
stallation of the mains, was disregarded. With reference to land 
we excluded as obsolete those lands which had become too valu- 
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able to be continued as sources of water supply when the amount 
of water that could be taken out of them was considered. We 
also excluded lands which were unnecessary for water purposes, 
but which had been acquired, perhaps wisely from the financial 
point of view, at the same time when the water-bearing lands 
joined with them had been acquired. We also excluded lands 
acquired for water-supply purposes which had never been put to 
use, and which, under the circumstances surrounding the opera- 
tions of the company, in all probabiUty never would be put to 
use as water lands. In fixing the value of lands for water-supply 
purposes, we took into consideration the fact that so far as they 
are necessary from the point of view of the private company's 
continued operation they are held subject to the burden of public 
service which prevents the owners from releasing them for other 
uses without public consent. Our valuations were commenced 
during a period of normal prices, and were based upon average 
prices during the period of from three to five years immediately 
preceding the European War. Even now, in appljdng our valua- 
tions, we would make use of the old prices. Of course, a company 
which is compelled to make additional investments at the present 
time ought to receive consideration on account of the extraordi- 
nary cost of the portions of its construction undertaken during 
this abnormal period. Such consideration should be given, 
however, not in the form of increased unit prices, but in the form 
of extras applying to the work actually done during the period, 
just as extra allowances are made for other peculiar conditions, 
such as the presence of rock, the installation of pipe lines below 
the water level, etc. 

(6) Method of Applying Depreciation. Water-works systems 
are usually regarded as long-lived properties, but the conditions 
afifecting the private water companies on Long Island are some- 
what peculiar in this respect. In the first place, as their supplies 
are local and as no large storage capacity has been or can be pro- 
vided, the element of masonry construction in the form of reser- 
voirs and aqueducts is almost entirely absent. Then again, the 
wells, buildings, and pumping stations, which in any case are not 
very long-lived, are, under the circumstances that prevail with 
these companies, subject to rapid depreciation on account of ob- 
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solescence and inadequacy. Part of this depreciation is what 
might be called artificial because of the potential competition of 
the city plant and the big fact staring the companies in the face 
that when the city takes over their service or extends its own 
service into their territories, these portions of their property will 
no longer be of any particular value for water purposes, as the 
city now has an entirely diflferent source of water* supply and a 
different method of operation. Even the distribution systems, 
which, under ordinary circumstances, are properly regarded as 
long-Uved property, are, in the case of these companies, subject 
to comparatively rapid depreciation because of inadequacy. The 
small mains which have been deemed sufficient in the outlying 
sections of the city will have to be replaced sooner or later as these 
sections are built up more closely and as they develop a demand 
for water supply and fire protection commensurate with city 
standards. It has been necessary for us, giving consideration to 
all these elements, to regard the companies^ plants as a whole as 
short-lived properties. We appUed the straight-line method of 
depreciation because it is more appropriate under these circum- 
stances, and also because it is simpler than the sinking-fund and 
equal-annual-payment methods. 

(c) Effect of Actual or Potential Competition upon the Rate of 
Return. One of the companies is protected from immediate com- 
petition by the city by a legislative act. This, however, is sub- 
ject to repeal at any time. All the other companies operate sub- 
ject to the danger of municipal competition. Indeed, in some 
cases, the city already has its trunk mains through their terri- 
tories distributing water to districts on both sides of them. In 
one ward of the borough of Queens, having a population of about 
150 000, the company that is suppljdng the general service was 
subjected, a few years ago, to the competition of a rival which 
had picked up and revived an old franchise long fallen into dis- 
use. This rival estabUshed a pumping station, and went into 
business with the avowed purpose of supplying the large consumers 
in the manufacturing district in one corner of the ward; and, 
without making any effort to secure domestic consumers, it pro- 
ceeded to put into effect a competitive rate for industrial plants 
even lower than the city's rate and certainly lower than any rate 
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that would yield a fair return if applied uniformly to all the con- 
sumers who are being served by the older company. As a result, 
the new company, although now having only one large consumer 
and eight small ones, is now taking away from the company ren- 
dering general service net revenues representing nearly two per 
cent, upon the latter's necessary investment. The older company 
could get a seven per cent, return on its investment, if it had even 
the one large consumer in addition to its own, at rates that would 
yield only about five per cent, with the consumers which it now 
has. Ordinarily, in the process of regulation of public utilities, 
the presence of actual competition or the danger of potential 
competition would lead the regulating authority to allow the 
company whose rates are being fixed a higher rate of return upon 
its investment than would otherwise be necessary, this higher 
rate being based upon the increased risk to both investment and 
revenues caused by competition. But in the case of the private 
water companies in New York City it is clear that a higher rate 
of return upon the investment, reflected in higher water rates or 
poorer service than would otherwise be necessary, would have the 
direct effect of stimulating competition and thereby increasing 
the risk on account of which the higher rate of return was claimed. 
Ever-increasing danger to the investment would be the result, 
which logically would require further increases in the rate of re- 
turn allowed. In other words, the application of the usual rule 
in relation to the rate of return upon the investment would render 
regulation absolutely nugatory. We took the position, therefore, 
that the danger of competition should have, if anything, the 
opposite effect upon the rate of return to be allowed, since the 
first duty of the regulating authority, from the point of view of 
the interest of the corporation whose rates are being fixed, is to 
protect the investment. We believe that the best way to protect 
the investment, under the circumstances prevailing in these cases, 
is to keep the rate of return down close to the minimum that will 
cover the cost of securing money; for in this way charges can be 
reduced or service improved and the dangers of competition 
minimized, with a resultant increase in the safety of the invest- 
ment and the dependability of the revenues from operation. 
(d) Effect of the Established City Rat^s. As the city of New 
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York has invested enormous sums of money to develop an ample 
municipal water supply, and already serves directly more than 
90 per cent, of its citizens, it is natural that the rest of them who, 
though taxpayers of the city, are still dependent upon private 
companies for water supply, should demand at least uniformity 
of. rates and equality of service as the price of their acquiescence 
in the continuance of the private water companies in business. 
It is often supposed that a city by developing an immense water 
supply and doing business with a great many consumers can re- 
duce the cost of water service per capita below what it would be 
if continued on a smaller scale. This is undoubtedly true under 
certain conditions, but it is no longer true in the city of New York 
when comparison is made between a city of more than 5 000 000 
people, bringing its water supply from far-distant watersheds, 
and a restricted portion of the same city served by a private water 
company from local sources. Undoubtedly; if the municipal 
water works of the city of New York were owned and operated by 
a private corporation, the revenues derived from the rates would 
have to be more than twice as great as they now are, to provide 
the company with a fair return upon its necessary investment. 
It does not follow, however, that a private company serving one 
of the wards of the borough of Queens, and deriving its supply 
from wells located within the area of service, cannot operate at 
a profit while charging the same rates which the city now charges. 
Indeed, it is conceivable that the city rates might, under such 
circumstances, be too high. The points I am trying to make are, 
first, that the city rates, as such, are no indication of what the rates 
would have to be if the municipal plant were operated by a private 
company; and, second, that the rates charged for the general 
city service either by a municipal plant or by a private plant 
serving the entire city have no logical relation to the rates neces- 
sary to maintain a local investment in the service of a restricted 
district depending upon a local supply. Nevertheless, the fact 
remains that in establishing rates for the private water company 
territories, the commissioner has to keep in mind the public de- 
mand for uniform rates to all citizens of the Greater City wherever 
they may reside. 

Another peculiarity of our situation is that the city on its own 
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service charges a uniform rate per unit for all water consumed if 
metered, whether the amount be large or small. This uniform- 
rate policy differs from the policy usually adopted by private 
water companies, and, for that matter, by public-service commis- 
sions in fixing water rates. But for reasons which the city con- 
siders satisfactory this theory of rate-making has become well 
established in New York, and it has become a matter of consider- 
able importance that the rates of the private companies should 
be made to conform as nearly as practicable to the principles 
which govern the city rates. It is particularly important to the 
city that the companies should not be permitted to adopt a rate 
schedule favoring large consumers and giving them a lower rate 
than the uniform rate on the city service, for this would put a 
premium upon the activities of companies whose purpose would 
not be to render general service, but rather to take the cream of 
the business, leaving to the city that which is most expensive and 
least remunerative. We have, therefore, as our objective, so far 
as metered water is concerned, the establishment of rates that 
shall not be lower than the uniform city rate, but that shall ap- 
proximate this rate as closely as the circumstances of the indi- 
vidual company warrants. 

(e) Distribution of Cost between Domestic Service and Public 
Fire Protection, The water department does not have to pay 
taxes on its property within the city limits. On the other hand, 
it receives no compensation from the taxpayers for the water 
furnished for fire protection and other public uses. Indeed, here- 
tofore, no attempt has been made even to estimate and record 
as a matter of bookkeeping the value of the free service rendered 
by the department or of the free service received by it. Obviously, 
however, this rule could not be applied by a rate-fixing body to a 
private water company, and thus it became necessary for the 
commissioner, in establishing the basis upon which the water 
companies' rates should be fixed, to determine the proportion of 
the companies' revenues which ought to be derived from the two 
services, respectively. After careful consideration of the several 
theoretical bases for this distribution which have been put for- 
ward by different authorities, the department decided that under 
New York City conditions it is proper to assume that the private 
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water companies went into business primarily for the purpose of 
selling water for profit to domestic and business consumers, and 
that the service which they are under obligation to render to the 
public is an incidental or supplementary one imposed upon them 
as a condition of the special privileges they enjoy for the occupa- 
tion of the public streets with their pipes. This does not mean 
that this service must be rendered free, but merely that it should 
be charged for at cost as a supplementary public service. We 
attribute to public fire protection that portion of the investment 
Tvhich represents an increase over the investment that would 
have been required for a plant entirely adequate if required to 
furnish domestic and business service only. We also attribute to 
fire protection so much of the operating expenses as represents a 
similar increase over and above what the operation of a plant for 
domestic and business service only would cost. We do not main- 
tain that this method is necessarily applicable under all condi- 
tions, and, possibly, in small towns or in suburban communities 
receiving their supply from larger municipalities, the Wisconsin 
method of treating fire service and domestic and business service 
as coordinate may be more appropriate to bring about a just and 
politic result. But, so far as the private water companies in New 
York are concerned, under the peculiar conditions there existing, 
we believe that the method being pursued is the right one. 

After determining the portion of the revenues to be derived 
from public fire protection, which is usually paid for in the form of 
hydrant rentals, we concluded that it would be better to divide 
this contribution into two parts: one, a lump sum to be paid by 
the city on account of the general investment attributable to fire 
protection, and the other, a sum made up of hydrant rentals, 
these rentals to be fixed at a figure that will just cover the actual 
and necessary cost of the specialized investment in the hydrants 
and of their maintenance. This plan takes care of the general 
investment existing at the time when the rates are fixed, and also 
provides a reasonable basis for the extension of hydrant service in 
connection with the existing mains. We realize, however, that it 
needs to be supplemented by some method that will measure the 
proportionate cost of additional investment in distributing mains 
a-nd other facilities installed from time to time. We have not 
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adopted the plan of charging to fire protection a fixed sum per 
mile of mains in service, nor a graduated scale by which different 
amoimts would be charged for mains of different sizes. We 
recognize that either of these plans is a simple one, and that it 
may for practical purposes under certain conditions work out a 
reasonably just result. We think, however, that a still better 
plan, where proper administrative conditions exist, is to have the 
chief engineer of the water department certify the proportion of 
the cost of every additional main as it is laid that is properly at- 
tributable to and necessary for public fire. protection, and to add 
to the company's investment for fire protection purposes the por- 
tion so certified, and upon this. additional amount to pay the com- 
pany a fair rate of return, say 10 per cent, per annum, to cover 
interest, depreciation, taxes, etc. 

(/) Going Value. The United States Supreme Court has held 
in many cases that accrued depreciation should be deducted from 
the reproduction cost of a public utility's property. Some of 
the leading state commissions and courts have, on the other hand, 
held that " going value," so called, is an element to be taken into 
consideration in determining the amount of the investment upon 
which the rates should yield a fair return. This going value is 
not the same as the going value defined by Justice Brewer in the 
Kansas City water-works case, as the additional element of value 
attaching to a water plant with its connections established and 
earning a revenue as compared with a water plant constructed 
and ready to operate but without any connections or business. 
The going value recognized for rate purposes might better be 
termed *' going cost,'' or the cost of developing the business, and 
the highest court in the state of New York has held that this 
value represents the accumulated deficiencies below a fair return 
upon the investment which have not been later made up to the 
company by profits in excess of a fair return. In the case of a 
company that has been prosperous, the going value for rate pur- 
poses would not exist, while in the case of a company that has 
had a long series of lean years and has only now begun to earn a 
fair return upon its investment, the element of going value might 
be a considerable one. This, of course, is exactly the reverse of 
the theory of going value, or good-will, in a purchase case where 



